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President Obama and the 111th Congress should repeal the 1973 War Powers

Resolution (Resolution) and enact the Proposed 2009 War Powers Consultation Act

(Act) in its place. The Act will correct the constitutional issues and policy defects

associated with the Resolution. More importantly, the Act will serve to restore the

proper balance of power between the President and Congress relating to any decision

to commit U.S. armed forces to significant armed conflict. Unless one of the limited

exceptions outlined in the Act applies, the President must first consult with Congress

and Congress must vote on whether to send American forces into a hostile situation.

Greater cooperation and participation by both political branches will result in two

significant benefits. First, those fundamental democratic principles relating to national

security and a proper balance of power between the political branches will be

reinforced. Second, there is a genuine pragmatic strategic advantage when both the

President and Congress participate in any decision to engage the military. The

government leg of the Clausewitzian trinity is strengthened when both political branches

of government participate in matters of national security.





THE PROPOSED 2009 WAR POWERS CONSULTATION ACT

… war cannot be divorced from political life, and whenever this occurs in
our thinking about war, the many links that connect the two elements are
destroyed and we are left with something pointless and devoid of sense.

—Carl von Clausewitz1

President Obama and the 111th Congress should immediately enact the

proposed 2009 War Powers Consultation Act as recommended by the National War

Powers Commission.2 Over the years, particularly since the Korean War, Presidents

have deployed the armed forces of the United States into combat or into situations

where combat was likely without fully consulting Congress. Congress has failed to

properly exercise its constitutional duty to participate in the decision whether to commit

troops and has simply acquiesced to executive leadership. Passage of the act would

require the participation of both political branches of the government in any decision to

consign the armed forces to any significant hostile action as the Framers of the

Constitution intended.

Not only would participation of both branches of the government lead to a more

constitutionally grounded decision to employ military force and expend U.S. treasure, a

joint decision to use force will lead to greater strategic certainty. In turn, the resulting

clear and unambiguous statements of support for the use of American forces by both

political branches of the government should, in many cases, translate to a greater

likelihood of battlefield success for the military commander.

In an effort to limit the President’s ability to deploy US forces into hostile

situations without congressional involvement, Congress passed the 1973 War Powers

Resolution over the veto of President Nixon.3 However, Presidents from both parties
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have since considered the War Powers Resolution unconstitutional.4 Moreover,

recognizing its defects,5 not only have Presidents largely ignored the law, so has

Congress.6 The Supreme Court has also all but refused to decide cases based on the

law. Applying the judicially created “political question doctrine,” 7 the Court has never

ruled on the constitutionality of the War Powers Resolution. Even so, the Court has

struck down other unrelated laws but having same or similar alleged defects. This has

led many to believe that the Court would find the 1973 War Powers Resolution

unconstitutional if the Court ever decides to consider it.8

The political branches have had 35 years worth of opportunities to apply the

1973 War Powers Resolution. The Resolution has proven to be at best ineffective and

at worst unconstitutional. Through the proposed 2009 War Powers Consultation Act,

the National War Powers Commission has sought to correct the problems and defects

associated with the 1973 War Powers Resolution. If enacted, the 2009 War Powers

Consultation Act will repeal the 1973 War Powers Resolution. Passage of the act is in

the United States' best interests.

The Power to Make War is a Shared Congressional and Presidential Power

In terms of national security, the Framers of the Constitution created a decision

making framework which balanced power between the President and Congress. Each

branch has unique and separate powers associated with committing forces into

hostilities. It is as if both branches hold certain keys which must be used together in

order to be effective. For example, in Article 1, the Constitution grants to Congress

power to raise and support armies.9 In Article II, the Constitution grants to the President



3

the Commander in Chief power.10 Congress generates the force which the President

commands.

Both branches and their respective national security powers are indispensible.

However, it is not clear in the Constitution as to how these respective powers are to be

balanced. Some argue that the balance of power in making war should favor Congress

while others say the Executive should be the primary power broker.

More than 220 years have passed since the Constitution was ratified, and yet the

appropriate balance of power between the political branches with regard to foreign

affairs and the power to wage war has not been settled.11 Some argue that the founding

fathers never completely resolved the issue of which branch has primacy in foreign

affairs, including the power to commit military force.12 Others argue the issue was

resolved, but that the Framers purposely created a system with some ambiguity built in.

The result is a system which diffuses power and thereby reduces the possibility for

abuse.13

The Constitution is, as Professor Edward Corwin sees it, an “invitation to struggle

for the privilege of directing American Foreign policy.”14 While the preponderance of

power may shift back and forth between the two branches depending on the type of and

phase of a given crisis, in the final analysis, it is a shared and balanced power.

Arguments in Support of Congressional Primacy in Foreign Affairs and National

Security. Some constitutional scholars have become critical of the way in which

Presidents, from Truman through Bush, have committed US forces. They argue that

Presidents have relied on an unconstitutionally exaggerated scope of the Commander
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in Chief power. They believe that Presidents have ignored the primary role the

Constitution grants to Congress in war making.15

Congressional power proponents point out that Article I of the Constitution

created Congress. Because Article I is the first article, Congress was intended to be the

preeminent branch of government. Those who assert that Congress has the primary

role in national security often cite the sheer number of authorities granted to Congress,

including such things as the power to:

 Lay and collect taxes, duties, imports and excises, to pay the debts and to

provide for the common defense;

 Regulate commerce with foreign nations;

 Define and punish piracies and felonies committed on the high seas, and

offenses against the law of nations;

 Declare war, grant letters of marque and reprisal, and make rules concerning

captures on land and water;

 Raise and support armies;

 Provide and maintain an navy;

 Make rules for the government and regulation of the land and naval forces;

 Provide for the calling forth of the militia to execute the laws of the Union,

suppress insurrections and repel invasions; and

 Erect forts, magazines, arsenals, dock-yards, and other needful buildings.16

Additionally, in some cases, the Constitution grants to Congress certain key-like

powers which prevent other entities from acting in the area of national security without

prior congressional approval, including:



5

 No money shall be drawn from the treasury, but in consequence of

appropriations made by law;

 No state shall enter into any treaty, alliance or confederation; grant letters of

marquee and reprisal;

 No state shall, without the consent of Congress . . . keep troops or ships of

war in time of peace, enter into any agreement or compact with another state

or foreign power; or engage in war . . . .17

While all of these enumerated powers have a direct impact on national security,

the constitutional authority most often cited in support of congressional preeminence in

the decision to use the military is the congressional prerogative to declare war.

Congressional power proponents point out that the Framers were deathly afraid of an

imperial President and did not want to give him unchecked authority to drag the United

States into war. They argue that the phrase “declare war” means that only Congress

has the power to authorize or initiate war. Professor Jon Hart Ely explains, “The power

to declare war was constitutionally vested in Congress. The debates, and early

practice, establish that this meant that all wars, big or small, ‘declared’ in so many

words or not – most weren’t even then – had to be legislatively authorized.”18

Congressional power advocates assert that a President must have a declaration

of war or its statutory equivalent before his Commander in Chief power is unlocked.19 It

is argued by some that only after Congress has authorized war, can a President

exercise his power as Commander in Chief.20 In support of this argument, congressional

power adherents point to the shift in language from the original draft of the Constitution

which gave Congress the power to “make war,” to the final version which gave
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Congress the power to “declare war,” as evidence that the Framers did not want

Congress to “conduct” war, an executive function, but wanted Congress to have a

monopoly on the power to “authorize” war.21 They further explain that use of the

phrase declare war rather than make war would protect the Executive’s power to repel

sudden attacks against the United States but reserve to Congress the power to take an

otherwise peaceful nation to war.22

Unlike the President’s treaty power, which requires consent from the Senate,23 a

declaration of war is issued by Congress exercising its legislative or law making power,

which requires the participation of both the House and Senate.24 The Framers added

an additional level of debate when it comes to declaring war. By requiring House

participation in the decision to declare war, the Framers intended to slow the road to

war by creating an intentional pause or a “sober second thought.”25

Arguments in Support of Presidential Primacy in Foreign Affairs and National

Security. Most of the 55 delegates to the Constitutional Convention had served in the

Continental Congress during the Revolutionary War.26 Before the revolution, “the mood

in the colonies was notoriously antiexecutive.”27 By the time of the Constitutional

Convention, however, the drafters of the Constitution were no longer concerned solely

with the dangers associated with an imperial President. They were also keenly aware

of the problems the young republic had experienced because of a weak executive.28

The Articles of Confederation gave the Continental Congress the power to

conduct foreign affairs, make treaties and declare war; however, the Articles failed to

provide for an executive body with executive powers that could enforce the laws passed

by the Continental Congress.29 Delegates came to the Constitutional Convention in
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Philadelphia intending, among other things, to replace the Articles of Confederation with

a stronger national government for national security purposes.30

Many constitutional scholars agree that unlike the enumerated congressional

powers, there are “aggregate powers” in the President which are both explicit and

implied. The “Vesting” and “Commander in Chief” clauses arguably give Presidents a

broad array of inherent powers not specifically listed in the Constitution.31

Support for the notion that the President has inherent Commander in Chief and

executive powers not specifically enumerated in the Constitution can be found in the US

Supreme Court case of United States v. Curtiss-Wright Corp.32 In Curtiss-Wright Corp.,

Justice George Sutherland, a former Senator and member of the Foreign Relations

Committee, and no supporter of President Roosevelt or of executive power, 33 opined

that the, “. . . President” is “the sole organ of the federal government in the field of

international relations,” and his “. . . power . . . does not require as a basis for its

exercise an act of Congress.”34 The Court apparently believed that the nation needed to

be able to speak with one voice in foreign affairs and that one voice was to be the

President’s.35 The Curtis-Wright Court opined that unlike domestic affairs, in foreign

affairs, the President requires a “degree of discretion and freedom from statutory

restriction.”36

Although the Supreme Court has, since Curtis Wright, rendered opinions which

temper the language of Curtis Wright and suggest the “sole organ” language is merely

dicta and not the actual holding of the Court,37 even strong proponents of congressional

power admit there are times where the President has an inherent emergency response

authority to “repel sudden attacks” on United States territory and possibly a functional
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equivalent where there is some unforeseen “clear danger” to national security where

there is no time to secure advance congressional authorization.38

Similarly, executive power proponents argue that from a “structural” standpoint,

the Constitution places the Executive in the best position to handle matters of foreign

affairs and national security.39 The President has control over the intelligence agencies

and the intelligence produced by those agencies. The Executive is more likely to be

able to protect secrets because fewer persons are involved. The President controls the

departments of State and Defense.

Debate, compromise, shifting policy, and building consensus are all important

attributes when it comes to drafting legislation. However, these same structural

strengths are potential structural weaknesses in foreign relations because they lead to

indecision, a lack of unity of purpose, and perceived weakness by allies and enemies

alike.40 He can more effectively provide unity of effort, and act swiftly and decisively

where time is of the essence.41 Justice Robert Bork explains, “Congress, consisting of

535 members assisted by huge staffs, is obviously incapable of swift, decisive, and

flexible action in the employment of armed force, the conduct of foreign policy, and the

control of intelligence operations.”42

There is no denying that it is Congress, not the President, which has the power to

declare war. However, presidential power proponents argue that the power to declare

war is often misunderstood and does not necessarily include the power to initiate war.

As with congressional power proponents, those who favor executive power point out

that the initial draft of the Constitution granted to the legislature the power to “make war”

rather than “declare war.”43 However, they also look to the notes of some present
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during the debates which indicate the drafters were concerned that giving Congress the

power “make war” rather than “declare war” was too broad and would impinge on the

Executive’s role as Commander in Chief.44 For example, Rufus King from

Massachusetts was concerned that use of the word “make” might be understood to

mean that Congress was to “conduct” war which was the job of the Executive.45

Some argue that the power to declare war should be viewed more along the lines

of the authority to announce a state of war exists rather than the power to initiate war. 46

According to dictionaries at the time of the Constitution, “declare” meant to “recognize”

or “proclaim.”47 The Framers could have instead selected words such as “enter,”

“authorize,” “approve,” “initiate,” “begin,” “direct,” or “conduct” war if it was their intent for

Congress to have the power to take the nation to war. An example of use of the word

“declare” contemporaneous with the Constitution is the Declaration of Independence,

which did not authorize combat by its own terms. Instead, the Declaration served as

notice that the new republic had changed its status from group of British colonies to

several independent states.48

Certainly treatises on international law such as Hugo Grotius’s De Jure Belli ac

Pacis and Vattel’s The Law of Nations or Principles of Natural Law were well known to

the Framers.49 Supporters of a strong Executive point out that the Framers would have

realized that a declaration of war was not required in international law prior to the

initiation of hostilities.50 At the time of the Constitution, war was declared about 10

percent of the time, and these notices of intent were largely used when a state was

going to conduct offensive rather than defensive war.51 There would be no reason to
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declare war in the defense because it would be obvious to the attacking power and to

US citizens that a state of war existed.52

And finally, in a rarely cited section of the Constitution, the individual states are

granted the power to “engage” in war with prior congressional approval.53 There is no

explicit requirement in the Constitution for the President to first obtain the consent of the

Congress prior to engaging in an exercise of his Commander in Chief powers or prior to

committing forces to war.54 If the Framers thought to include this requirement for prior

approval for the states, they could have easily done so with the Executive if that was

their intent.

While there is certainly merit to the arguments made by those who favor a strong

Executive, scholars who believe Congress is the primary branch in matters of national

security make an equaling compelling case. From the above discussion, it appears that

there is insufficient evidence in order to determine which, if either, branch is controlling.

As will be discussed below, the Judiciary plays a very limited role in resolving the

debate. As will be seen, national security power is a balanced and shared power

between both the political branches.

The Role of the Judiciary in National Security. Of the three branches of

government, the Judiciary has the most limited role to play in foreign policy and national

security. The Constitution states, “The judicial Power of the United States shall be

vested in one Supreme Court, and in such inferior Courts as the Congress may from

time to time ordain and establish.”55 And, “The judicial Power shall extend to all Cases,

in Law and Equity, arising under this Constitution.”56
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Not only is the Constitution relatively silent on the precise function the Judiciary is

to play in national security, the Court itself has limited its own participation through the

Court’s self-made “political question” doctrine and by often finding that plaintiffs lack

“standing” to bring challenges to national security decisions made by the political

branches.57 Efforts to turn to the Court have failed for the most part because the courts

view the decision to use military force more as a policy or political decision rather than a

legal one.

The Court has consistently maintained that the judicial branch plays a far less

significant role than do the political branches in foreign policy.58 Unlike other areas of

constitutional law, such as criminal procedure, interstate commerce, equal protection,

free speech, and privacy, the judicial branch has avoided acting as a referee between

the two branches of government wrestling over national security issues. Ironically,

resolving matters of national security may represent the most important of all

constitutional governmental functions.59

The Power to Make War as a Shared Power. Congress and the President both

have significant roles to play when sending troops into combat. For example, even if,

as Commander in Chief, the President has the power to unilaterally deploy forces

without a declaration of war or the equivalent from Congress, he will not be able to

maintain that situation for any length of time because Congress must raise the army that

he sends.60 Congress must also decide whether to finance the effort.61 Conversely,

should Congress declare war, the Commander in Chief would decide where, when and

how to prosecute the war. He would decide the strategy and tactics to be followed, 62

and whether and when and under what conditions to negotiate a peace treaty.63
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In the area of national security, the concept of separated powers, where each

branch operates separately from one another in its own sphere is somewhat of a

misnomer. While the two branches are indeed separate, each with unique authorities,

their powers are overlapping or shared.64 History provides examples on how these

overlapping powers have been exercised. Past exercises of the balance of power are

important to consider because the Supreme Court looks to the “gloss of history” as an

important tool in interpreting the balance of power outlined in the Constitution.65

In the American experience, declarations of war are rare in proportion to the total

number of times forces have been involved in armed conflict. The United States has

sent its military forces abroad approximately 220 times; however, in only five instances,

has the United States committed its armed forces with a declaration of war. And in four

of those five cases of declared war, the President had committed troops before a

declaration had been issued.66

The mere lack of an exercise of a constitutional power certainly does not mean it

has ceased to exist; however, if the Supreme Court looks to the gloss of history, then

non-use over an extended period of time might suggest the authority has atrophied and

now lacks the significance it once enjoyed. So rarely has Congress declared war, it is

questionable whether the “declare war” clause is now any more relevant than the

issuing letters of Marque power included in the same clause of the Constitution.67

Unilateral decisions by Presidents to commit forces without declarations of war

have occurred from our earliest days. President Jefferson sent the American Fleet into

the Mediterranean Sea to deal with the Barbary pirates without authority from

Congress.68 Presidents often commit military forces without congressional approval and
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Congress will often issue a resolution in support of the action or to continue to authorize

funding for the effort. 69 However, in a few cases, the President has deployed forces

where Congress never formally approved the use of force, with Korea being the most

notable.70

Presidents have sent in military forces while “Engaging in hot pursuit of

aggressors . . . conducting punitive reprisals . . . preemptively attacking enemies . . .

enforcing treaties . . . and acting pursuant to international organizations.”71 If the “gloss

of history” does in fact provide us with an indication of the proper relationship between

Congress and the President in the use of armed forces, it appears the President has the

constitutional authority to use troops to repel attacks against the United States, fight

defensive wars initiated against us, rescue or evacuate US citizens abroad, protect

American nationals or their property abroad, and to pursue attackers in retreat without

any declaration of war.72

In Youngstown Sheet & Tube v. Sawyer, the Supreme Court provides guidelines

in analyzing balance of power questions under these sorts of circumstances.73 In

Youngstown, President Truman issued an Executive Order in 1952, directing the

Secretary of Commerce to seize and operate key steel mills. By taking control of the

mills, the President hoped to avert a labor strike during the Korean War. In a six to

three decision, the Court found that the President lacked the independent constitutional

power to seize the mills. Congress had not previously authorized the President to seize

the steel mills or to seize private property in general in order to prevent or resolve labor

disputes. In fact, there were a few statutes in existence at the time which allowed the
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President to seize property, but the Court found the requirements of these statutes were

not met, suggesting that Congress was not silent but opposed the seizure of the mills.74

In his concurrence, Justice Robert H. Jackson provided a simple but

commonsensical methodology for evaluating the President’s use of his Commander in

Chief and executive power. Justice Jackson opined that:

When the President acts pursuant to an express or implied authorization
of Congress, his authority is at its maximum, for it includes all that he
possesses in his own right plus all that Congress can delegate. . . .75

When the President acts in absence of either a congressional grant or
denial of authority, he can only rely upon his own independent powers, but
there is a zone of twilight in which he and Congress may have concurrent
authority, or in which its distribution is uncertain. Therefore, congressional
inertia, indifference or quiescence may sometimes, at least as a practical
matter, enable, it not invite, measures on independent presidential
responsibility. In this area, any actual test of power is likely to depend on
the imperatives of events and contemporary imponderables rather than on
abstract theories of law. . . .76

When the President takes measures incompatible with the expressed or
implied will of Congress, his power is at its lowest ebb, for then he can rely
only upon his constitutional powers minus any powers of Congress over
the matter.77

This test explains that when the Congress and the President share in a national security

decision, such as the deployment of forces, all of their unique constitutional powers are

combined and exercised in unity. The Court will rarely, if ever, review a shared national

security decision and it is highly unlikely that such a decision would be found to be

unconstitutional. When the President goes it alone without Congress, only his powers

are at play and he runs a risk that his decision will not be constitutional. Where the two

branches disagree on a proper response, it is quite possible that the President’s

decision may be declared unconstitutional because he would be acting without any

congressional authority, including the power to draw funds from the treasury.
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Supreme Court jurisprudence before and certainly since Youngstown has

generally reflected the common sense wisdom of Justice Jackson’s concurring

opinion.78 The Court has been willing to give the “Presidents wide berth in exercising

their war powers when Congress has voiced its support.”79 The Court has generally

been unwilling to hear cases brought by individual members of Congress in opposition

to the vote of the majority of Congress, or to hear cases brought by members of

Congress prior to Congress voting on a use of force relying on its “political question” or

“standing” doctrine.80 However, the Court has been more “receptive to challenges”

where Congress has not been consulted or where the President had acted against

congressional will.81

Shared Decisions Generate Greater Strategic Certainty

Although the primary benefit from a joint Congressional and Presidential decision

to commit the armed forces into armed conflict, it turns out, over the long run, there are

significant strategic benefits in complying with the shared power construct laid out in the

Constitution. Certainly Clausewitz never formally supported the ideals of the United

States Constitution. However, his writings regarding the importance of government in

warfare ironically do suggest there are strategic advantages for a government to follow

its political principles.

While certainly no two wars are alike, there are, according to Carl von

Clausewitz, three common components present in all armed conflicts. This “paradoxical

trinity,” as he describes it, is “composed of primordial violence, hatred and enmity. . . .”82

The first of these three aspects is generally associated with the “people,” the second,

“with the commander and his army,” and the third with “the government.”83 Clausewitz
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goes on to explain that a successful military policy or strategy will be one that considers

each leg of the trinity and balances the relationship between them like “an object

suspended between three magnets.”84

Clausewitz explains that any successful wartime strategy must include

participation by the political arm. In the final analysis, the use of military force is nothing

more than the clear manifestation and forceful exercise of state policy by violent or

potentially violent means.85 Therefore, the state political arm must clearly articulate to

the military the underlying political objective sought and how the government defines

success.86

Strategy is neither a purely political creation, nor a military one;87 however,

“strategy ultimately derives its significance from the realm of politics. . .”88 and “the

political dimension of strategy is the one that gives it meaning.”89 The governing body,

not just its military forces, must participate in the making of strategy. When a decision is

made to apply military force to a problem, the body politic must determine the scope,

magnitude and duration of its commitment. The state must decide what it is willing to

spend in terms of lives and treasure. The state must calculate what risks it is willing to

assume regarding its own national security and that of its allies and the international

community. 90 Failure of the government to participate in the making of strategy can

lead to potentially catastrophic results on the battlefield.91

Achieving the political object underlying the decision to use military power

determines the degree of effort and commitment required of the military.92 Success on

the battlefield may be as much about the quality, clarity, and suitability of a state’s

political objectives as it is about the relative military vitality, strength and tactical
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superiority of the various opponents in the conflict. When the government fails to fulfill

its responsibility to set and clearly articulate policy, it creates strategic uncertainty within

its own population, its armed forces and allies. Moreover, absent clearly articulated

state policy, the military element of power will not enjoy its full deterrent potential

against the enemy.93

As discussed above, the Framers created a system that requires the participation

of both branches of government in national security decisions. Unless both branches

participate, the President is acting without congressional power and he is therefore only

exercising half of the available war making power of the US government. Moreover,

where the President fails to consult with Congress and seek concurrence for any

significant commitment of forces in hostilities, or where Congress chooses to avoid

participating in any such decision, strategic uncertainty may be the result.

Unless both Congress and the President clearly articulate their objectives

through a declaration of war or similar legislative or regulatory equivalent, US armed

forces, US allies, and perhaps most importantly, the enemy, will not be certain of

America’s resolve and determination. Allies might question whether the United States

has the stomach to continue for a lengthy period. Commanders will be uncertain as to

the funding available and the degree to which the country will mobilize.

Where both political branches participate in any significant commitment of the

armed forces of the United States, constitutional principles are preserved and there are

strategic benefits as well. First, adherence to these priciples demonstrates to the world

that as a democratic institution, built on the rule of law, the United States remains

faithful to the principles and checks and balances established in the Constitution.
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Second, the government leg of Clausewitz’s trinity is strengthened where both branches

are involved. Any failure to include both political branches means that only half of the

power available to the government is employed.

Purposes and Problems Associated With The 1973 War Powers Resolution

The stated purpose of the 1973 War Powers Resolution (Resolution),94 is to

“insure that the collective judgment of both the Congress and the President will apply to

the introduction of United States Armed forces into hostilities, or into situations where

imminent involvement in hostilities is clearly indicated by the circumstances, and to the

continued use of such forces in hostilities or such situations.”95 The Resolution limits a

President’s power to introduce troops into hostilities where there is (1) a congressional

declaration of war, (2) a specific congressional statutory authorization, or (3) a “national

emergency created by attack upon the United States, its territories or possessions or its

armed forces.”96

Presidents of both political parties have argued that their power to deploy troops

exceeds these three limited circumstances. For example, Presidents have asserted the

power to “rescue Americans abroad, rescue foreign nationals where such action

facilitates the rescue of U.S. citizens, protect U.S. Embassies and legations, suppress

civil insurrection, implement the terms of an armistice or cease-fire involving the United

States, and carry out the terms of security commitments contained in treaties.”97 Just to

name a few, examples where Presidents have deployed military forces which exceed

the authority of the Resolution include Grenada, Yugoslavia and Haiti.98 Even many

strong supporters of congressional power agree that the Resolution overly restricts the

President in the types of situations he may send armed forces.99
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The Resolution contains requirements relating to consulting with, and reporting

to, Congress. However, because of poor drafting, these otherwise justifiable

requirements create issues. Presidents are to “consult” with Congress “before”

introducing forces into “hostilities or into situations where imminent involvement in

hostilities is clearly indicated.”100 The President must continue to consult with Congress

regularly until the forces are removed from the situation.101 However, the Resolution

does not explain with whom among the 535 members of Congress the President is

required to consult.102

The President is required to provide a written report to Congress whenever he

introduces forces into hostilities or when hostilities are imminent. He must report

deploying troops to a foreign country “equipped for combat” unless those troops are

involved in training exercises.103 Unless the President is granted a 30 day extension, 60

days after such a report is provided to Congress, the President must remove the forces

if Congress does not affirmatively declare war or provide a statutory equivalent.104 No

President has ever filed a report as required by this section.105

Many law scholars agree that Section 5(c),106 which requires the President to

withdraw troops from hostile areas where Congress issues a “concurrent” resolution to

withdraw troops, is unconstitutional. Only one branch of government is required to

participate in a concurrent resolution. In INS v. Chadha, 107 a case decided by the

Supreme Court subsequent to the 1973 War Powers Resolution, the Court struck down

the practice of using one-house legislative vetoes.108

The Supreme Court has never decided a case on the constitutionality of the War

Powers Resolution. Over the course of its existence, over 100 individual members of
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Congress, acting alone or in small contingents, have petitioned the courts in order to

challenge the legality of presidential decisions to deploy American forces. However,

Congress as a whole has never sought to compel the President to comply with the

Resolution, and therefore, the Supreme Court has avoided considering the issue.109 For

example, individual members of Congress have redressed the courts for actions in El

Salvador, Nicaragua, Grenada, tanker escort duty in the Persian Gulf, the first Iraq war,

and Kosovo. In each case, the judicial branch managed to avoid making a

determination on the constitutionality of the Resolution due to the courts’ determination

to leave issues of national security to the political branches.110

In addition to its apparent constitutional defects, from a policy standpoint, some

have argued the Resolution is detrimental to the operational effectiveness of U.S.

forces. The Resolution places troops and civilians abroad at greater risk and has the

potential to negatively affect a strategy based partially on deterrence.111

Critics of the Resolution point out that in 1983 members of Congress cited the

Resolution and insisted on specifically knowing how long the Marines would be

stationed in Lebanon. A precise timetable would certainly have benefited terrorist

groups in terms of their own strategy and whether they could simply outlast the United

States.112 When the U.S. agreed to reflag ships traveling through the Persian Gulf in the

late 80’s, there was some concern that this reflagging action required the President to

report to Congress the possibility of hostilities. Some in the international community

may have been concerned that the notice to Congress of possible hostilities could have

been a masked indication of the real U.S. intent to use the reflagging operations as a
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pretext introduce combat forces in the area for follow on combat activities in the

region.113

Cirtics point out that the Resolution places citizens abroad at greater risk

because the Resolution does not permit the President to send troops to rescue

Americans overseas.114 Americans overseas may have been placed at greater risk in

Vietnam had the President sought congressional authority to conduct a rescue when

Vietnam collapsed, in Grenada when Cubans took control of that county, and in

Panama when Americans were subject to attack prior to the removal of Noriega.

Certainly Congress would have granted authority to rescue in these cases; however,

having to seek permission takes time where time is often of the essence. Where

secrecy is paramount, having to go to Congress would threaten compromise.

Although Presidents have asserted the Resolution is unconstitutional, various

Presidents have made decisions in order to avoid triggering certain provisions of the

Resolution and thereby placing troops at risk. For example, US soldiers in El Salvador

were not allowed to carry M16s in order to avoid triggering the “equipped for combat”

provisions. 115 Marines in Lebanon were not permitted to carry loaded weapons and

were under a very defensive ROE so that the President would not have to report to

Congress that the Marines were facing “imminent involvement in hostilities.”116

As with the creation of many laws, there are potential unintended consequences.

The timetables in the Resolution grant the President the ability to operate up to 90 days

in certain cases without reporting to Congress. Critics of the Resolution have argued

that a President may elect to bring far greater military force to bear on an opponent than

is reasonable in order to ensure any military action would be complete prior to
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exceeding the time limits listed in the Resolution.117 Conversely, these same time tables

might give strength to an enemy trying to hold on for 90 days and incite the enemy to

surge and to create maximum U.S. casualties in during that same 90 day period.118

Finally, the Resolution seeks to limit a President’s authority to introduce forces

into hostilities based on a mutual defense treaty unless Congress specifically grants the

executive the power to deploy forces into hostilities as part of congressional

implementation of such a treaty.119 These means that in a regional arrangement such

as NATO, where an attack on one is considered an attack on all, the President could

not come to the defense of the relevant ally without first getting a green light from

Congress. This might give potential treaty partners cause for concern because

although the President is promising support, his promise is contingent on congressional

support and the time it takes to secure that support.

Defects Cured in the Proposed 2009 War Powers Consultation Act

Although the War Powers Commission concluded that the 1973 War Powers

Resolution is unworkable, the Commission concurs that creating an effective legislative

framework requiring both branches to participate in any decision to commit U.S. armed

forces is worth pursuing. The Commission has proposed a statute that addresses the

shortcomings of the 1973 War Powers Resolution by “eliminating aspects of the War

Powers Resolution of 1973 that have opened it to constitutional challenge,” and by “. . .

promoting meaningful consultation between the branches without tying the President’s

hands.” The Act also focuses on “providing a heightened degree of clarity and striking a

realistic balance that both advocates of the Executive and Legislative Branches should

want.”120
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If the proposed 2009 War Powers Consultation Act (Act) is enacted, it will repeal

the 1973 War Powers Resolution.121 It does not seek to “define, circumscribe, or

enhance the constitutional war powers of either the Executive or Legislative Branches of

government. . . .”122 Its primary purpose is to require the participation of both political

branches of government when American armed forces are involved in “significant armed

conflict.”123 The proposed Act defines “significant armed conflict” as any conflict

“expressly authorized by Congress,” or “any combat operation by U.S. armed forces

lasting more than a week or expected by the President to last more than a week.”124

The drafters of the proposed Act wanted to involve Congress “only where

consultation seems essential.”125 As an example of the application of the definition of

significant armed conflict, the Commission points out that President Reagan’s “limited

air strikes against Libya would not be considered ‘significant armed conflicts’”, but

conversely, the “two Iraq Wars clearly would be . . .” the later would require

consultation, the former would not.126

Certain types of combat or combat like operations are specifically exempted from

coverage by the statute. For example, the Act would not be triggered when the

President is acting to “repel attacks, or prevent imminent attacks” against the “United

States, its territorial possessions, its embassies, its consulates, or its armed forces

abroad.”127 The Act also exempts “limited acts of reprisal against terrorists or states that

sponsor terrorism.”128 Other types of troop deployments expressly exempt from the

coverage of the statute include foreign disaster relief,129 “acts to prevent criminal activity

abroad,”130 covert operations,131 training exercises,132 and rescuing U.S. citizens
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abroad.”133 Therefore, the Act would not apply in a Grenada-like rescue of American

citizens.

Unlike the War Powers Resolution of 1973, the proposed Act clearly lays out with

whom in Congress the President must consult when the statute is applicable.134 The Act

further requires the President to consult with the listed members of Congress, “Before

ordering the deployment of United States armed forces into significant armed conflict . .

. .”135 However, where the “need for secrecy or other emergent circumstances

precludes consultation. . .” prior to deploying forces, the President must consult with the

members of Congress listed in the Act within “three calendar days after the beginning of

the significant armed conflict.”136 The President is required to consult with Congress on

matters of national security and foreign policy “regularly.”137 Where a “significant armed

conflict” is involved, the statute requires continued consultation every two months.138

In addition to consultation with Congress, the Act requires the President to

submit a written “classified” report to Congress “setting forth the circumstances

necessitating the significant armed conflict, the objectives, and the estimated scope and

duration of the conflict.”139 The President must submit the report prior to ordering or

approving sending of troops into significant armed conflict.140 Where however, there is a

need for “secrecy” or where “emergent circumstance” exists, he must submit the report

within three calendar days after the beginning of any significant armed conflict.141 The

Act also creates an annual written reporting requirement for the President “due each

first Monday of April each year” regarding all ongoing operations.142

Section 5 has been described as “the heart” of the Proposed War Powers

Consultation Act of 2009.143 If Congress has not authorized the commitment of U.S.
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forces in a “significant armed conflict” after receiving presidential notice, then the Act

states that the, “Joint Consultation Committee shall introduce an identical concurrent

resolution in the Senate and House of Representatives calling for [its] approval.”144 If a

concurrent resolution supporting the action is defeated, then any Senator or

Representative may file a joint resolution of disapproval which “shall” be voted on within

five calendar days.145 The joint resolution will have the force of law only if signed by the

President, or if approved by Congress over the President’s veto.146

Section 5 recognizes that the framers of the Constitution intended Congress to

play a role in foreign affairs and to influence the use of military force abroad. This Act

requires Congress to vote up or down on a President’s decision to commit military

forces in a significant armed conflict. Unlike the 1973 War Powers Resolution, the Act

does require the President to remove forces from hostilities where Congress fails to act.

Forcing those in Congress to vote early either places the entire strength of the

government behind the action, or, in the alternative, may require the removal of troops

where the entire body politic, and by extension, the American people do not support the

effort. While the Act does not delineate which branch has primacy in war making

decisions, or who ultimately has the responsibility to decide, , or exactly what roles the

respective branches are to play; it does establish a framework requiring each branch is

required to participate and work together in a cooperative and deliberative fashion when

deciding whether to employ military force.147

Conclusion

It is in the United States’ best interests to enact the proposed 2009 War Powers

Consultation Act on the grounds that it will encourage shared decision making for any



26

significant use of the armed forces. Joint, rather than unilateral, congressional and

presidential foreign policy decisions to use the military are more consistent with the

national security framework in the Constitution. The Framers intentionally built a

framework which would prevent an overly aggressive government from engaging

military forces without deliberate and thoughtful consideration,148 but one which would

also be able to take resolute action and defend itself and its interests when

necessary.149

Both branches of government have certain indispensable keys relating to the

effective use of the military as an instrument of power.150 The constitutional requirement

for near simultaneous use of these keys creates a shared power framework. However,

Presidents have often been willing to commit troops without first consulting with

Congress and Congress has simply gone along. This phenomenon has been described

by one scholar as, “Executive custom and Congressional acquiescence.”151

The proposed 2009 War Powers Consultation Act preserves the spirit and

objectives of the 1973 War Powers Resolution. The Act facilitates the participation of

both political branches of government in any decision to commit forces in any significant

operation, while addressing the constitutional and policy defects associated with the

Resolution. Passage of the Act should not only serve to protect the American people

from an adventurous President, but citizens will also benefit because the Act seeks to

force a reluctant Congress to debate and participate in these most important

governmental decisions.

The Act will go a long way toward restoring the balance of power established by

the Framers in the Constitution. In a democracy built on the rule of law, it is imperative
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that the government comply with the ideals enunciated in the Constitution even though

this might, on occasion, mean more time and debate. As discussed above, the Act

carves out exceptions to the consultation and voting requirements for emergency

situations where time is of the essence. Congress is the peoples’ branch of government

and the people need to be heard when their sons and daughters are sent into harms

way.152

Moreover, when the government adheres to constitutional provisions in matters

of national security, strategic advantages will follow. First, in the general sense, the

government will appear strong when in compliance with its own rules. The government

will not appear panicked or stressed. Second, with regard to the specific conflict

involved, when both branches of government support a military action, it will be clear to

allies, neutrals and enemies alike the United States means business and is willing to

use its military element of power to resolve the issue. Third, a declaration of war or

similar statutory pronouncement would have the pragmatic advantage of legal sanction

and all that that entails. A declaration of war or similar vote as required by the 2009

War Powers Consultation Act would serve to mobilize the American public.153

And finally, U.S. commanders and soldiers on the ground we be in a better

position to plan and execute military operations on the ground. The political objectives

established by the policy makers will be more clear. Commanders will have a better

idea of how the civilian leadership defines success when national interest are at stake.

Where the entire government supports a military action, commanders and soldiers will

have reason for faith that the government will provide the resources and personnel

required. As has been said,
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Unless Congress has un-equivocally authorized a war at the outset, it is a
good deal more likely to undercut the effort, leaving it in a condition that
satisfies neither the allies we induced to rely on us, our troops who fought
and sometimes died, nor for that matter anyone else except, conceivably
the enemy.154

Congress can easily strangle any war effort where it has not been consulted in

advance.155

Of course there are potential risks involved with any attempt to shore up the

Constitution with statutory law. First, any legislative framework carries with it the

possibility of creating new and unforeseen problems. An overly ambitious attempt to

create a more shared balance of power between the Executive and the Legislature,

could cause the system to take on the nature of a more parliamentary form of

government, which, when viewing the European experience since 9/11, and our own

experience during the Revolutionary War, may not be in the United States’ best security

interests.

Others may argue that we do not need a legislative solution which attempts to

mandate exactly how the two branches are to balance the war making power. What we

currently have works. Our current system, as flawed as it may be, is one born both of

constitutional theory and the “gloss” of historical practice. As Justices Jackson and

Douglas teach us in Youngstown,156 both political branches have participated to varying

degrees in the decisions to use the armed forces. These two justices seem to be

suggesting that the Constitution created a theoretical framework of balanced or shared

power, leaving it to history and application to fill in the details. Statutory refinements

may only serve to frustrate the application of the Constitution.

And finally, it is questionable whether the 2009 War Powers Consultation Act

would be enforced anymore than the 1973 War Powers Resolution has been. As with
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the 1973 War Powers Resolution, there is no guarantee that one or both branches will

not simply ignore the law. Furthermore, based on the political question doctrine, the

Supreme Court may be just as reluctant to enforce or interpret the Act as it has been

the Resolution.

These potential risks are minimal as compared to the likely benefits of the Act.

The potential restoration of a balanced and shared war making power as originally

intended by the Framers outweighs the risks. After 35 years of War Powers Resolution

experimentation, the drafters have been able to create a statute which will alleviate the

constitutional and policy problems with the Resolution. And as a pragmatic benefit,

compliance with the act will lead to greater strategic certainty. From the trench, that

sounds like a strategy worth pursuing.
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